
Before the 

Federal Communications Commission 

Washington, D.C.  20554 

 
In the Matter of ) 
 ) 
Schools and Libraries  ) CC Docket No. 02-6 
Universal Service Support Mechanism ) 
 ) 
Request for Review and/or Waiver by  ) Application No. 161016021 
Berryhill Independent School District )   
of a Funding Decision by the )   
Universal Service Administrative Company  ) 
 
 

REQUEST FOR REVIEW AND/OR WAIVER 

BY BERRYHILL INDEPENDENT SCHOOL DISTRICT (OKLAHOMA) 

OF A FUNDING DECISION BY THE  

UNIVERSAL SERVICE ADMINISTRATIVE COMPANY 

 

Pursuant to sections 54.719 and 54.722 of the Commission’s rules,1 Berryhill 

Independent School District2 (Berryhill or the District) hereby respectfully requests a 

review of a Universal Service Administrative Company (USAC) decision to deny 

funding requests for Funding Year 2016.3  USAC erred in finding that Berryhill’s 

competitive bidding process was compromised because Berryhill’s request for 

proposals mentioned a specific manufacturer’s name and brand.   

Berryhill’s FCC Form 470 clearly indicated that functionally equivalent 

equipment would be considered.  It is not only permitted by the Commission’s rules 

and orders, but in fact makes perfect sense, to specify the brand of equipment that is 

currently in use—not only to give bidders the clearest possible idea of what the school 

                                                 
1 47 C.F.R. § 54.719(b), (c); 47 C.F.R. § 54.722(a). 

2 Billed Entity Number 140119. 

3 The FCC Form 471 number is 161016021.  The FRNs are 1699028342, 1699028357, 1699028361, and 
1699028372. 
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district needs, but also because the school district has to consider whether it would 

incur additional costs in order to accommodate a different brand of equipment.  

Berryhill selected the most cost-effective bid, using price as the primary factor, after a 

competitive bidding process that fully complied with the Commission’s rules.  

Accordingly, Berryhill respectfully asks that the Bureau reverse USAC’s decision. 

If the Bureau nonetheless agrees with USAC that Berryhill violated the 

competitive bidding rules, Berryhill respectfully requests a waiver of those rules.  

It would be contrary to the public interest to deny more than $78,000 in E-rate funding 

simply because the school district attempted to assess its own costs accurately and 

give bidders a clear idea of what it needed. 

 

I. BACKGROUND 

 

Berryhill Independent School District is located in Tulsa, Oklahoma.  The 

District comprises an early childhood center, two elementary schools, one middle 

school, and one high school serving approximately 1,100 students.  Berryhill’s 

discount rate is 50 percent.   

On November 20, 2015, Berryhill filed an FCC Form 470 seeking bids for 

internal connections.  Berryhill also issued an RFP on November 20, 2015, and left the 

competitive bidding open for the required 28 days, with bids due on December 18, 

2015.4    

Before the bids were due, Berryhill gave potential bidders an opportunity to 

submit questions.  Berryhill then compiled the questions it had received, along with its 

                                                 
4 See Exhibit 1 (Berryhill RFP Questions and Answers), at 1. 
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answers, and posted the resulting Q&A document online so that all potential bidders 

could see its responses, in addition to uploading the document to USAC’s EPC 

system.  The introduction to the Q&A document stated:  “There is another document 

available for download (Berryhill C2 list) that details the equipment needed at each 

campus and to be shared district-wide.  Applicant will accept bids for functional 

equivalents when a preferred make/manufacturer/model is listed.”5  One of the 

questions a vendor submitted was, “Is Alcatel the only brand that will be accepted?  Is 

there any opportunity for other brands?”  Berryhill responded, “The vendors we prefer 

are listed.  E-rate rules require us to consider bids for ‘functionally equivalent 

equipment’ although we may decide to award points to those vendors that bid the 

preferred equipment.”6   

Berryhill received bids from two vendors. Berryhill evaluated the bids in 

accordance with the requirements of the E-rate program and concluded that 

TwoTrees—whose bid was the less expensive of the two by $35,000—had submitted 

the most cost-effective bid.  Berryhill did not end up awarding additional points or 

extending any other preferential treatment to vendors who bid equipment other than 

what Berryhill had specified in its bid solicitation documents.7  The bid evaluation 

criteria only included: Price of Eligible Goods and Services (25 maximum points), 

Price of Ineligible Goods and Services (15 maximum points), Service History (20 

maximum points), Expertise of the Company (20 maximum points) and 

                                                 
5 Id. at 2. 

6 Id. at 3. 

7 See Exhibit 2 – Bid Evaluation Sheet 
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Understanding of Needs/Completeness of Bids (20 maximum points). After selecting 

TwoTrees as its service provider, Berryhill filed an FCC Form 471 requesting funds 

for Funding Year 2016.8    

On May 5, 2017, USAC sent Berryhill a PIA inquiry indicating its intent to 

deny Berryhill’s funding request because it had expressed a preference for a specific 

manufacturer’s equipment in its RFP Q&As.  Berryhill responded: 

Applicants are allowed to use bid criteria such as “staff familiarity 
with equipment” and applicants are allowed to post what bid criteria 
they may use.  In this instance the applicant was considering using that 
bid criteria but did not wind up using it to evaluate bids.  All vendors 
were invited to submit their bids, including those that would be 
bidding “functionally equivalent equipment”—even if it required 
additional training time for the applicant.   

On June 2, 2017, USAC denied Berryhill’s request for funding, stating the 

same reason for denial that it had stated in its PIA correspondence: 

This FRN will be denied because the Questions and Answers section 
of the RFP associated with FCC Form 470 # 160005958 that you have 
cited contains a particular manufacturer’s name, brand, product and 
service and indicates you may decide to award points to those vendors 
that bid the preferred equipment.  Even though the FCC Form 470 
indicates the functionally equivalent equipment will be considered, 
this is a competitive bidding violation because service providers that 
do not provide the preferred equipment could be discouraged from 
bidding.9    

On August 1, 2017, Berryhill filed a timely appeal of the FCDL.  Berryhill 

explained that the Commission’s E-rate rules and orders expressly allow applicants to 

express a preference for a specific brand of equipment as long as they also accept bids 

                                                 
8 See Exhibit 3 (FRN Status Tool Spreadsheet), Column C. 

9 See Exhibit 3, Column Q.  USAC stated the same reason for denial for each of Berryhill’s four FRNs. 
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for functionally equivalent equipment, and that USAC therefore erred in finding a 

brand preference to violate the competitive bidding rules. 

On April 4, 2018, USAC denied Berryhill’s appeal, finding that it had not 

demonstrated that USAC’s original decision was incorrect.10  Appeals to the 

Commission of USAC decisions are due within 60 days.11  As such, the instant appeal 

is timely filed.     

II. EXPRESSING A PREFERENCE FOR A SPECIFIC MANUFACTURER OR 

BRAND DOES NOT VIOLATE THE COMPETITIVE BIDDING RULES 

 

USAC denied Berryhill’s request for funding because Berryhill’s expressed preference 

for Alcatel equipment compromised the competitive bidding process.  But the language of 

Berryhill’s bid solicitation documents complied fully with the requirements of the Bureau’s 

Queen of Peace Order regarding the specification of equipment brands or manufacturers.  

USAC’s apparent belief that while an applicant may express a preference for a manufacturer or 

brand, it may not consider that preference in the bid evaluation process, has no support in 

Commission rules or orders.  USAC’s denial of funding on this ground was therefore in error and 

should be reversed.   

In order to mitigate the risk of harm to the competitive bidding process, the Bureau used 

the Queen of Peace Order to clarify that “applicants must not include the manufacturer’s name 

or brand on their FCC Form 470 or in their RFPs unless they also use the words “or equivalent” 

to describe the requested product or service.”12  In the order, the Bureau granted an appeal after 

                                                 
10 See id., Column T. 

11 47 C.F.R. §§ 54.719(a), 54.720(b). 

12 Request for Review of a Decision of the Universal Service Administrator by Queen of Peace High 

School, CC Docket No. 02-6, Order, 26 FCC Rcd 16466, para. 8 (Wireline Comp. Bur. 2011) (Queen of 

Peace Order). 
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finding that the “competitive bidding process was not compromised by its inclusion of a service 

provider name on its FCC Form 470.”13  The Bureau described the balance between ensuring a 

fair competitive bidding process and giving vendors sufficient information to develop responsive 

bids.14  The Bureau recognized that identifying a specific vendor or brand could potentially 

compromise the competitive bidding process.15  In order to mitigate the risk of harm to the 

competitive bidding process, the Bureau clarified that “applicants must not include the 

manufacturer’s name or brand on their FCC Form 470 or in their RFPs unless they also use the 

words “or equivalent” to describe the requested product or service.”16  To illustrate compliance 

with the new requirement, the Bureau gave the following example:  “an applicant may indicate 

that it is requesting bids for ‘XYZ manufacturer's high-speed router model 345J or 

equivalent.’”17  The Queen of Peace Order was thus unambiguous in its determination that an 

applicant is permitted to identify a specific manufacturer or brand in its FCC Forms 470 and 

RFPs as long as the applicant also states that vendors may submit bids for “equivalent” products 

or services as well, and provided that the applicant then “carefully consider[s] all of the bids 

received before selecting a winning bidder.”18   

USAC’s denial of funding is clearly at odds with the Queen of Peace Order.  USAC 

explicitly acknowledged in its denial that Berryhill had stated in its FCC Form 470 and in its 

RFP that it would accept bids for equivalent equipment as well as for the Alcatel equipment that 

                                                 
13 Id. para. 1. 

14 Id. para. 6. 

15 Queen of Peace Order para. 6. 

16 Queen of Peace Order para. 8. 

17 Queen of Peace Order para. 8. 

18 Queen of Peace Order para. 9. 
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it specifically identified.19  USAC thus denied Berryhill’s request for funding even though, by 

USAC’s own admission, Berryhill’s bid solicitation documents complied fully with the 

requirements of the Queen of Peace Order. 

In its denial, USAC focused on the fact that Berryhill had notified potential vendors that 

it may award more points to vendors that bid the preferred Alcatel equipment.20  USAC seems to 

believe that even though applicants are expressly permitted to identify a specific manufacturer or 

brand, they are not permitted to take into account in the bid evaluation process whether a vendor 

has bid the specified manufacturer or brand.  This analysis is contrary to common sense:  why 

would a school district specify a manufacturer or brand if it did not have a preference for that 

manufacturer or brand?  Furthermore, why would EPC, USAC’s online filing system, include 

fields for applicants to specify equipment makes and model numbers, if expressing a preference 

for a specific manufacturer or brand were contrary to the competitive bidding rules?  Allowing 

applicants to express preferences for specific manufacturers or brands, but effectively requiring 

them to ignore those preferences when evaluating bids, simply makes no sense. 

More importantly, USAC’s analysis has no basis in Commission rules or precedent and is 

at odds with the explicit language of the Queen of Peace Order.  The Bureau stated that the 

inclusion of “or equivalent” would mitigate the potential risk to the competitive bidding process 

of identifying a specific manufacturer or brand.21  The Queen of Peace Order gave no indication 

that, having identified a specific manufacturer or brand in its bid solicitation documents, an 

                                                 
19 See Exhibit 3, Column Q. 

20 Id. 

21 Queen of Peace Order para. 8. 
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applicant could not then take into account whether a bidder was offering that specific product or 

service or an “equivalent” one.   

In fact, the competitive bidding rules expressly allow applicants to consider factors other 

than price, as long as price is the primary factor.22  There is nothing in the Commission’s rules or 

precedent to suggest that an applicant may not include in its bid evaluation process criteria such 

as “staff familiarity with service or equipment” or “training time and expense necessary for staff 

to use service or equipment.”  USAC’s website acknowledges that, as long as price is the 

primary factor in the evaluation process, applicants are free to determine which factors they use 

to evaluate the bid proposals they received:  

You decide what factors you want to consider in your evaluation 
and how important each factor is to you. You can use as few or as 
many evaluation factors as you like, and you can assign 
percentages or points to the factors you use to reflect their relative 
importance.23  
 

Indeed, in order to conduct a thorough cost-effectiveness evaluation, a responsible 

applicant has to consider whether selecting a product or service that is “equivalent” to a product 

or service its staff is already familiar with would result in higher costs or reduced effectiveness.  

Berryhill’s statement that it “may award points” for bidding the preferred manufacturer’s 

equipment (which, as Berryhill explained to USAC, in the end it did not do) is thus fully 

consistent with the Commission’s competitive bidding rules and precedent. 

In short, USAC’s denial of funding has no support in Commission rules or precedent and 

is inconsistent with the Queen of Peace Order.  Berryhill thus respectfully requests that the 

Bureau reverse USAC’s decision. 

                                                 
22 Queen of Peace Order para. 8. 

23 https://www.usac.org/sl/applicants/step02/default.aspx. 
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III. IN THE ALTERNATIVE, A WAIVER OF THE COMMISSION’S RULES IS IN 

THE PUBLIC INTEREST 

 

As explained above, Berryhill complied with the Commission’s competitive bidding rules 

and with the requirements of the Queen of Peace Order.  If, however, the Bureau agrees with 

USAC that Berryhill violated the competitive bidding rules, Berryhill respectfully requests a 

waiver of those rules to the extent necessary to award Berryhill the funding it has requested. 

Any of the Commission’s rules may be waived if good cause is shown.24  The 

Commission may exercise its discretion to waive a rule where the particular facts make strict 

compliance inconsistent with the public interest.25  In addition, the Commission may take into 

account considerations of hardship, equity, or more effective implementation of overall policy on 

an individual basis.26  

The Commission has routinely waived the competitive bidding rules when the applicant 

has selected the lowest-cost bidder.27 TwoTrees was the lowest-cost bidder when it won 

Berryhill’s business for Funding Year 2016.  Accordingly, even if there had been a violation of 

the competitive bidding rules (which, as we have explained, there was not), there was no harm to 

the competitive bidding process.  Further, Berryhill was attempting to comply with the 

Commission by expressly permitting other manufacturers’ equipment to be bid.  It would be 

contrary to the public interest to deny E-rate funding under these circumstances.   

                                                 
24 47 C.F.R. § 1.3. 

25 Northeast Cellular Tel. Co. v. FCC, 897 F.2d 1164, 1166 (D.C. Cir. 1990). 

26 WAIT Radio v. FCC, 418 F.2d 1153, 1159 (D.C. Cir. 1969); Northeast Cellular, 897 F.2d at 1166. 

27 See, e.g., Request for Review of Decisions of the Universal Service Administrator by Allendale County 

School District et al.; Schools and Libraries Universal Service Support Mechanism, CC Docket No. 02-6, 
Order, 26 FCC Rcd 6109 (Wireline Comp. Bur. 2011) (Allendale Order) (finding that a waiver of the 
Commission’s competitive bidding rules was in the public interest where the petitioners selected the least 
expensive responsive service offering). 
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CONCLUSION 

 

For the foregoing reasons, Berryhill respectfully requests that the Bureau grant this 

appeal.  In the alternative, Berryhill respectfully asks that the Bureau waive the Commission’s 

competitive bidding rules to the extent necessary to grant the requested relief. 

Respectfully submitted, 
 
/s/ 

Chris Webber  
CRW Consulting 
P.O. Box 701713 
Tulsa, OK 74170-1713 
chris@crwconsulting.com 
918.445.0048  
 
Consultant for Berryhill School District 
 

 

June 1st, 2018  
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CERTIFICATE OF SERVICE 

 This is to certify that on this 1st day of June, 2018, a true and correct copy of the 

foregoing Request for Review was sent via email to the Schools and Libraries Division, 

Universal Service Administrative Company at the Appeals@sl.universalservice.org address. 

 

       /s/      
     _____________________________________  
     Chris Webber 
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